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rather	than	a	position	of	commercial	exploitation	and	exclusive	access.5	The	third	significant	barrier	to	the	usage	of	such	legal	concepts	for	the	protection	of	traditional	knowledge	has	to	do	with	the	limited	duration	of	legal	protection	necessary	to	secure	legal	rights	in	the	form	of	patents	and	copyrights,	as	well	as	the	practical	limitations	on	duration	extended	to	trade	secrets	and	trademarks	due	to	a	continuing	commercial	nexus	requirement.	Much	of	what	comprises	TK	is	passed	down	over	hundreds	or	even	thousands	of	years,	and	its	origin	from	any	particular	person	is	usually	unknown	(nor	is	this	considered	particularly	important).	Much	of	this	Indigenous	knowledge	is	passed	down	orally	with	good	reason.6	Such	TK	has	been	selected	and	refined	with	great	specificity	generation	after	generation,	and	as	such	has	stood	the	enduring	test	of	efficacy	and	value	to	a	people:	the	test	of	time.7	Indeed,	Alaska’s	Indigenous	peoples	created	sustainable	communities	in	challenging	environments	for	thousands	of	years	implementing	such	TK	(Kawagley,	2006).	Despite	such	thorough	testing,	the	lack	of	individual	ownership	associated	with	TK,	the	duration	that	such	TK	has	been	in	existence,	and	the	lack	of	its	commercial	exploitation,	all	create	barriers	to	any	possible	protection	offered	under	IPR	laws	today.	Accordingly,	the	major	categories	of	intellectual	property	law	available	today	largely	fail	to	provide	adequate	coverage	for	Indigenous	traditional	knowledge.	Indeed,	Battiste	and	Henderson	explain	the	following	on	page	69	of	their	book	titled	Protecting	Indigenous	Knowledge	and	
Heritage:	A	Global	Challenge:		The	objective	of	intellectual	property	law	is	twofold:	to	encourage	innovation	by	providing	the	innovator	with	monopoly	control	of	commercial	applications	and	to	encourage	the	diffusion	of	technology	by	limiting	the	duration	of	the	innovator’s	monopoly.	Among	indigenous	peoples,	innovation	and	diffusion	are	regulated	through	the	social	relationships	among	kinship	groups	and	voluntary	associations,	not	through	markets.	Moreover,	the	main	focus	is	the	proper	use	and	sharing	of	knowledge	rather	than	maximizing	its	quantity.	Therefore,	creations	by	Indigenous	peoples	that	are	considered	to	be	“too	old”	to	be	protectable	under	existing	law,	or	otherwise	incapable	of	being	protected,	are	categorized	
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residue	of	such	notions	is	still	present	today	in	the	sociopolitical	practices	of	governing	institutions	regulating	the	lives	of	indigenous	people	in	such	places	as	Alaska,	Canada,	New	Zealand,	Australia,	and	Norway.	Due	to	this	paradigm,	the	instances	where	the	intellectual	property	rights	of	Indigenous	peoples	have	been	denied	by	researchers,	companies,	and	the	dominant	Western	society	in	general,	are	numerous	(Berman,	2003;	Singer-Vine,	2010;	Harman,	2010;	Janke,	T.,	2000-2001,	Gardiner,	1997).	Indeed,	as	Gardiner	explains	on	page	48	of	the	article	Hands	Off	Our	Genes:	A	Case	Study	on	the	Theft	of	Whakapapa,	the	process	of	colonization	has	played	a	significant	role	in	the	denial	of	Indigenous	peoples’	intellectual	property	rights:		The	most	fundamental	right	to	determine	what	Indigenous	People	see	as	being	their	intellectual	property	has	been	destroyed	through	the	processes	of	colonization.	The	long	history	of	the	export	and	destruction	of	artifacts	(the	‘cultural’	property)	of	Indigenous	peoples	grew	out	of	this	imperial	belief	in	the	right	to	define.	There	are	many	ways	in	which	the	IPR	system	has	not	adequately	protected	the	rights	of	Indigenous	peoples	to	date.	For	Alaskan	Indigenous	peoples,	this	has	resulted	in	a	massive	loss	of	traditional	rights	and	controls	over	traditional	knowledge	(Barnhardt,	2014).	Utilizing	the	system	is	often	costly	and	complicated,	as	it	was	designed	to	maximize	profit.	In	most	cases	the	laws	require	a	commercial	nexus	for	protection	to	be	afforded,	and	it	does	not	recognize	communal	rights	(except	in	limited	and	largely	commercially	driven	cases,	such	as	with	“collective	marks”).9	Greer	provides	the	following	summation	on	page	27	of	the	article	titled	Using	Intellectual	Property	Laws	to	Protect	Indigenous	Cultural	
Property:	At	a	fundamental	level,	there	is	a	real	mismatch	between	Western	individualized	intellectual	property	rights	principles	(to	protect	and	incentivize	the	creation	of	products	of	individual	genius)	and	indigenous	principles	of	community	creation	and	ownership.	In	general,	indigenous	peoples’	worldviews	hold	communally	owned	property	and	stewardship	as	paramount.	Intellectual	property	laws	provide	protection	that	tends	to	be	limited	in	scope	and	duration.	For	this	reason,	there	is	a	reasonable	critique	that	intellectual	property	laws	are	“insufficient	for	representing	indigenous	interests.”	As	has	been	stated,	the	dominant	Western	intellectual	property	legal	system	is	expressly	designed	to	allow	for	“free	and	unrestricted	use”	of	anything	in	the	“public	domain,”	which	is	anything	not	specifically	covered	by	its	limited	legal	views	of	what	constitutes	property	rights.	In	other	words,	the	dominant	Western	society	only	protects	that	which	it	legally	recognizes,	and	it	often	only	legally	recognizes	that	which	it	believes	it	
                                               
9 “As Global Exchange has stated, ‘for indigenous peoples whose traditional values and lifestyle are rooted in 
communal living, shared resources, and the interdependence of all living things, patenting life is an anathema to the 
very societies and reflect values of private ownership and the pursuit of wealth, which are not paramount in 
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has	created	within	its	paradigm.	Arguably,	everything	else	is	“fair	game”	for	“fair	use”	and	commercial	exploitation	by	anyone,	of	any	background,	culture	or	affiliation.	This	“speeds	commerce”	as	rights	necessarily	expire,	if	they	are	protected	at	all,	and	are	therefore	eligible	for	use	by	anyone	else	for	improvement,	use,	reuse	or	even	parody.		According	to	the	United	States	Copyright	Act	17,	a	“derivative	work”	is	defined	as	follows:		A	work	based	upon	one	or	more	preexisting	works,	such	as	a	translation,	musical	arrangement,	dramatization,	fictionalization,	motion	picture	version,	sound	recording,	art	reproduction,	abridgment,	condensation,	or	any	other	form	in	which	a	work	may	be	recast,	transformed,	or	adapted.		In	his	article	titled,	What	are	Derivative	Works	Under	Copyright	Law?,	Morrow	explains	the	following	about	the	legal	rights	surrounding	derivative	works:		Only	copyright	owners	have	the	exclusive	right	to	produce	derivative	works	based	on	their	original,	copyrighted	works	…	if	the	original	isn't	yours	and	you	don't	get	permission	to	use	the	original	from	its	creator,	then	you're	infringing	that	author's	copyright	(p.1).10	Therefore,	legally	speaking	in	an	intellectual	property	context,	the	term	“derivative”	means	that	you	must	recognize	the	“original	source”	as	that	from	which	the	derivative	arose.	However,	because	most	TK	falls	outside	the	period	of	legal	protection	afforded	by	the	copyright	laws,	it	is	“public	domain.”	The	same	is	true	for	inventions	not	filed	as	patents,	words	not	filed	as	trademarks	or	consistently	used	commercially,	or	trade	secrets	that	are	no	longer	kept	as	such.	The	result	is	that	any	and	all	TK	that	would	otherwise	be	considered	“derivatives”	of	“prior”	TK,	or	is	otherwise	protectable	TK,	are	now	free	for	all	to	use	publicly	and	to	create	their	own	works	upon	which	they	can	then	assert	their	own	copyright,	and	arguably	other	forms	of	IPR,	without	restriction	from	the	original	Indigenous	creators.	This	has	the	practical	effect	of	allowing	anyone	to	usurp	the	TK	of	Indigenous	peoples,	create	derivatives,	and	then	extend	ownership	over	them	under	today’s	IPR	laws.	The	involvement	of	Alaska	Natives	in	resolving	this	has	not	been	optimal.	Kitchens	explains	the	following	on	page	115	of	her	article	titled	Insiders	and	Outsiders:	The	Case	of	
Alaska	Reclaiming	its	Cultural	Property:	Now	more	than	ever,	considering	Alaska	Natives’	position	in	the	cultural	property	discourse	is	critical.	Legislation	in	1990	ushered	in	a	modern	cultural	property	framework,	but	this	area	of	law	remains	largely	unsettled	and	many	issues	have	not	yet	been	addressed	…	Although	Alaska	has	a	large	and	thriving	native	population,	
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Collective	Rights	vs.	IPR	Systems	and	the	Exploitation	of	TK	by	Non-
Indigenous	Peoples		Today’s	IPR	systems	are	not	largely	designed	to	engage	in	collective	intellectual	property	protection	or	management,	but	rather	to	provide	a	series	of	limited	commercial	property	rights	extended	geographically	over	certain	forms	of	ideas	for	a	relatively	short	period	of	time.	As	collective	and	continuous	representation	is	the	foundation	of	most	(if	not	all)	Indigenous	cultures	and	communities,	this	issue	has	caused,	and	continues	to	rightfully	cause,	great	concern	within	Indigenous	communities.		There	are	many	examples	throughout	history	and	in	today’s	world	of	government	appropriation	of	Indigenous	symbols	(Berman,	2004).	Likewise,	there	are	examples	of	governments,	companies,	academic	institutions,	and	individuals	seeking	“permission”	from	one	individual	to	allow	for	the	use	of	sacred	symbols	or	traditional	ecological	knowledge	that	is	collectively	“owned”	(Berman,	2004).	The	latter	causes	great	upset	and	pain	within	the	Indigenous	communities	affected	as	they	scramble	to	try	to	figure	out	who	“stole”	their	knowledge	and	how	to	seek	protection	against	something	that	often	is	actually	legally	protected	by	the	third	party	(as	the	government	or	company	received	their	required	“signature”	from	a	member	of	the	tribe	or	community).		An	example	of	this	can	be	seen	in	the	use	of	medicinal	plants.	Here,	a	statement	made	by	Loretta	Afraid	of	Bear,	an	Oglala	Lakota	elder	and	traditional	knowledge	bearer,	illustrates	the	point	by	describing	the	use	of	one	plant	in	a	purely	a	spiritual	medicinal	context:11	Today,	many	people	use	[plants	such	as]	cedar	and	sweetgrass,	but	they	do	not	understand	what	using	these	actually	does.	When	you	burn	sweetgrass,	you	are	calling	in	all	of	the	spirits—good	and	not	so	good	ones.	You	are	calling	them	all.	So,	after	you	burn	the	sweetgrass,	you	must	use	the	cedar	in	order	to	purify.	Once	that	is	done,	those	who	are	not	so	good	do	not	remain.”	The	commercialization	of	cedar	by	the	dominant	Western	culture	and	its	“ownership”	of	its	use	through	intellectual	property	laws	helped	to	remove	cedar	from	its	role	as	“a	sacred	plant	of	Indigenous	peoples”	or	a	plant	to	be	treated	in	a	sacred	manner,	to	that	of	a	simple	commodity.	Indeed,	there	are	numerous	patents	issued	within	the	United	States	to	those	whom	appear	to	be	non-Native	peoples	and	companies	securing	the	exclusive	right	to	use	and	profit	from	cedar	in	specific	capacities	(each	of	which	was	arguably	already	identified	by	Native	peoples	many	centuries	before).	Some	examples	of	these	include	“flavored	medicinal	inhalants”	(Application	number:	US	11/460,990),	“cedar	chests”	(Publication	number:	US1890999A),	“medicinal	compositions	and	method	for	treatment	of	urinary	tract	infections”	(Application	number:	US	13/570,789)	and	“cedarwood	oil,”	which	is	broken	down	into	products	labeled	“Virginia	cedarwood	oil,”	“Texas	cedarwood	oil,”	and	Western	red	cedar.”12		
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Although	the	registration	of	such	patents	ensures	that	the	“owners”	of	such	intellectual	property	have	the	national	and/or	international	legal	right	to	control	the	use	of	cedar	in	the	specific	form	that	they	have	registered	with	the	patent	office	(through	filing	in	other	countries	and	through	treaties),	we	did	not	find	an	actual	case	in	which	an	Indigenous	community	was	punished	for	continuing	to	use	cedar	either	medicinally	or	spiritually.	Likewise,	we	did	not	find	a	case	where	an	Indigenous	people	or	nation	fought	such	registration	within	the	intellectual	property	legal	system.		One	answer	for	this	may	lie	in	a	form	of	“exhaustion”	over	the	colonial	practice	of	collecting	and	relabeling	long	established	native	flora	and	fauna	and	their	properties	as	belonging	to	the	“West”	(Smith,	2012).	Much	of	the	lack	of	legal	protection	afforded	our	native	plants	has	to	do	with	the	fact	that	most	Native	peoples	today	continue	to	utilize	cedar	and	other	medicinal	herbs	and	plants	in	their	natural	form	for	ceremonial,	healing,	or	teaching	purposes	(Garza,	2011),	and	they	simply	pick	or	cut	what	they	need	from	a	nearby	tree	within	their	neighborhood,	community,	or	favorite	geographic	place.		Likewise,	as	the	intellectual	property	system	is	a	relatively	recent—and	very	expensive—Western	cultural	invention,	it	would	be	unrealistic	to	expect	Indigenous	populations	to	feel	systematically	comfortable	enough	to	utilize	it	as	a	tool	to	“protect”	their	communal	rights	or	to	monitor	patents	being	filed	and	registered.	As	a	Mohawk	herbalist	stated,	“Cedar	has	been	important	to	us	since	we	were	created.	Why	would	we	go	to	someone	to	ask	permission	to	use	what	was	always	ours?	It	belongs	to	all	peoples	who	are	willing	to	treat	it	with	respect”	(L.	Delormier,	personal	communication,	February	14,	2015).	Over	the	past	few	decades,	Native	American	spiritual,	religious,	and	healthcare	practices	have	become	a	trendy	and	popular	alternative	to	mainstream	spirituality	and	healthcare.	Countless	websites,	shops,	and	magazines	sell	cedar	products,	and	they	often	advertise	the	fact	that	the	medicinal	and	spiritual	properties	of	cedar	were	first	discovered	by	Native	peoples.	However,	we	could	find	very	few	of	these	products	that	were	labelled	as	being	owned,	or	vendors	operated	by,	Indigenous	people	or	nations.	A	patent	search	conducted	over	the	internet	did	not	show	that	any	Indigenous	tribes	have	secured	the	intellectual	property	rights	for	“cedar”	or	its	derivatives.		Such	statistics	are	aligned	with	the	following	statement	on	page	1	of	the	article	titled	
Patents	and	Biopiracy:	An	estimated	90	percent	of	the	world’s	biodiversity	lies	within	the	territories	of	indigenous	peoples,	whether	the	Amazon,	the	Indian	subcontinent	or	the	North	Woods.	A	new	form	of	colonialism,	known	as	biocolonialism,	is	reaching	deep	into	the	heart	of	these	communities…	Ninety-seven	percent	of	all	patents	are	held	by	industrialized	countries.		 After	discussing	the	above	issue	(with	regard	to	cedar,	as	well	as	other	plants	and	herbs	that	have	long	been	utilized	by	Indigenous	cultures	and	later	appropriated	by	outside	
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geographical	origins	that	contradict	their	traditional	stories.	This	case	brings	to	the	forefront	many	of	the	issues	surrounding	intellectual	property	rights	and	genetic	resources,	including	whether	or	not	researchers	truly	obtained	consent	for	the	research	they	were	doing,	whether	or	not	the	study	participants	actually	understood	the	consent	forms	that	they	signed	(if	any	were	signed	at	all),	and	whether	or	not	the	research	findings	truly	were	used	to	benefit	the	participants/community	involved	in	the	study.	Carletta	Tilousi,	a	member	of	the	Havasupai	tribe,	explains	her	perspective	as	follows:	“I’m	not	against	scientific	research	…	I	just	want	it	done	right.	They	used	our	blood	for	all	these	studies,	people	got	degrees	and	grants,	and	they	never	asked	our	permission”	(Harmon,	2010,	p.	2).			 Indeed,	public	reports	state	that	the	Havasupai	people	never	received	any	follow-up	information	regarding	diabetes—or	anything	else	that	their	genetic	material	was	used	for—which	is	common	for	Indigenous	communities	who	participate	in	Western-based	academic	research	studies.	Floranda	Uqualla	was	one	of	the	Havasupai	tribal	members	who	aided	researchers	in	recruiting	other	tribal	members	to	give	blood.	As	both	her	parents	and	grandparents	suffered	from	diabetes,	receiving	help	to	understand	and	prevent	the	disease	from	affecting	her	people	seemed	to	be	a	beneficial	thing.	She	describes	her	feelings	about	what	occurred,	and	what	she	perceives	to	be	her	role	in	it,	as	follows:	“I	went	and	told	people,	if	they	have	their	blood	taken,	it	would	help	them…	And	we	might	get	a	cure	so	that	our	people	won’t	have	to	leave	our	canyon…	I	let	my	people	down”	(Harmon,	2010,	p.	3-5).13	 The	Havasupai	tribe	did	finally	receive	a	monetary	settlement	from	Arizona	State	University.	At	the	time	of	publication	of	Harmon’s	article	in	2010,	“The	Havasupai	settlement	appears	to	be	the	first	payment	to	individuals	who	said	their	DNA	was	misused…and	came	after	the	university	spent	$1.7	million	fighting	lawsuits	by	tribe	members”	(Harmon,	2010,	p.	3).	However,	the	negotiation	and	acceptance	of	a	settlement	also	means	that	a	precedent	was	not	set	through	this	case,	legally,	and	a	similar	legal	confrontation	may	have	to	be	dealt	with	in	the	future	to	more	fully	resolve	such	breach	of	trust	cases.	Perhaps	most	importantly	to	the	Havasupai	People,	their	genetic	materials,	in	this	case	in	the	form	of	vials	of	blood,	have	been	returned	to	them.	This	did	not,	however,	right	the	original	wrong.	In	our	opinion,	Dr.	Markow’s	very	simple	and	straightforward	response	might	say	it	all.	After	knowing	all	of	the	facts,	being	aware	of	the	Havasupai	people’s	feelings	about	what	occurred,	and	seeing	that	at	least	one	of	the	universities	involved	paid	a	large	settlement	to	the	community	she	made	promises	to	and	“researched,”	she	still	has	claimed	publicly	to	have	been	doing	“good	science.”	If	this	is	the	case,	then	it	has	much	to	say	about	the	true	state	of	Western	science,	which	oftentimes	seems	to	be	an	industry	or	ideology	in	which	the	outcome	is	valued	more	than	the	process.		
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